
NOT SO CIVIL – THE MONEY LAUNDERING ACT AND 
ARTICLE 20

Abhinav Sekhri*

In 2016, a Single Judge of the Delhi High Court went against the grain to 
hold that the provisions of the Prevention of Money Laundering Act 2002, 
could only apply prospectively.1 The decision placed the problematic setup 
of the money laundering statute in sharp relief and serves to reignite debate 
surrounding the applicability of the guarantees of constitutional criminal 
procedure in this context. This paper focuses on two such guarantees under 
Article 20 of the Indian Constitution – a protection against retrospective 
imposition of penal liability, and the right against self-incrimination. It is 
argued that a keener appreciation of the Prevention of Money Laundering 
Act 2002 provides an arguable case for extending these rights to persons 
arraigned under the statute. 

I. Introduction

31 January 2017 will be marked as the day when the Prevention of Money Laundering 
Act 2002 (PMLA) saw its first conviction – an ex-minister of the Jharkhand government 
was found guilty of money laundering under Section 3 and punished to seven years rigorous 
imprisonment with an additional fine of Rs. 50,000.2 This conviction was secured nearly 
twelve years after the PMLA first came into force,3 within which time it had seen bouts of 

*  Advocate, Delhi High Court. I would like to thank Mr. Shri Singh, Advocate, for his inputs, and Mr. 
Rohan Dhariwal for his invaluable research assistance. Some of these ideas were refined through a 
moot court competition conducted for the students of National Law University, Delhi, and I remain 
grateful to all those who participated.

1  Mahanivesh Oils & Foods Pvt Ltd v Directorate of Enforcement (2016) 228 DLT 142 (Bakhru J). 
The decision was immediately appealed – LPA No 144 of 2016, and is being heard currently. On 30 
November 2016, the Division Bench passed an interim order holding that none of the observations 
by the Single Judge were to be considered binding till the appeal was decided. 

2 Press Trust of India, ‘First Money Laundering Conviction: Jharkhand ex-minister jailed for 7 years’ 
LiveMint (31 January 2017) <http://www.livemint.com/Politics/7zCE0XMOy0CPDF7rAQZ52H/
First-money-laundering-conviction-Jharkhand-exminister-jai.html> accessed 28 May 2017.

3 The statute came into force vide GSR 436(E), dated 1 July 2005, published in the Gazette of India, 
Extra, Pt II, Sec 3(i), dated 01.07.2005.
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extensive amendments.4 Although enticing, the thought that Directorate of Enforcement 
officers were twiddling their thumbs all this while is far from true. Properties worth more than 
nine thousand crore rupees were attached in 2016 under the PMLA.5

While the criminal apparatus seems to have struggled to get off the ground, the civil law 
machinery of attaching property has been implemented in full swing. Since prosecutions are 
highly belated, few challenges have been made to the problematic definitions of offences 
in the statute.6 However, several litigants have argued that the provisions for inquiry and 
confiscation of properties violate basic guarantees under Article 20 of the Indian Constitution. 
A mixture of canonical Article 20 jurisprudence and the peculiar structure of the PMLA 
have been decisive for High Courts to reject these challenges. In this paper, I argue that such 
reasoning is flawed.

I argue that the attack on property results in inflicting higher penalties for predicate 
crimes upon which the money laundering edifice has been erected. The narrow interpretation 
of ‘penalty’ under classical Article 20(1) jurisprudence cannot be extended to justify the 
PMLA confiscation regime. Further, I argue that the blanket exclusion of Article 20(3) 
protections against self-incrimination, from inquiries conducted under the PMLA, is certainly 
unconstitutional. The conclusion I offer, then, is that spheres of exclusion must be created 
upon a nuanced reading of the statute to ensure a balance between the rights of individuals 
and the interests of the State.

II. The PMLA Regime

India’s enactment of an anti-money laundering statute is part of a global movement 

4 The Prevention of Money Laundering Act 2002 (PMLA 2002) has been amended through the (i) 
Prevention of Money Laundering (Amendment) Act 2005; (ii) Prevention of Money Laundering 
(Amendment) Act 2012; (iii) Prevention of Money Laundering (Amendment) Act 2013. Tweaks 
to the statute have also been made by other legislation, namely: (i) Finance Act 2016; (ii) Benami 
Transactions (Prohibition) Amendment Act 2016.

5  Lok Sabha Debates, Unstarred Question No 344 (3 February 2017). The Minister of State in the 
Ministry of Finance, stated that the Enforcement Directorate had provisionally attached properties 
in various cases, with the numbers being as follows:
Items 2014 2015 2016
Number of Cases 127 106 104
Value of assets attached (Rs in Crores) 2797.83 3639.69 9298.02

 See also Lok Sabha Debates, Unstarred Question No 2142 (28 July 2017). The Minister of State 
revealed that the ED had issued 175 Provisional Attachment Orders attaching property worth Rs. 
11032 crores in the last one year itself.

6  A division bench of the then Andhra Pradesh High Court upheld the offence definitions in B Rama-
linga Raju v Union of India (2011) 164 CompCas 149 (AP).
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towards preventing individuals to profit from their crimes.7 Initially, this movement targeted 
proceeds of drug crimes, creating a process to confiscate profits from crime after conviction.8 
Subsequently, it evolved into criminalising the process by which persons were understood 
to have projected assets acquired from crime as having a legal basis, giving us the money 
laundering offence.9 Traditionally then, ‘money laundering’ is supposed to involve three key 
aspects10 –

(i) Generation of proceeds from criminal activity and their placement into the financial 
system of a country, i.e. through investments in a bank;

(ii) The layering of these criminal proceeds within a set of complex financial transactions, 
with a view to obscure the criminal genesis of those proceeds, and;

(iii) The integration of criminal proceeds into the economy, successfully projecting them 
as untainted. 

Indian provisions defining the money laundering offence are closely modelled on this 
idea.11 There must first be some ‘Proceeds of Crime’12 alleged to have been generated in 

7 See Peter Alldridge, Money Laundering Law (Hart Publishing 2003); Guy Stessens, Money Laun-
dering: A New International Law Enforcement Model (CUP 2003); Michael Levi and Peter Reuter, 
‘Money Laundering’ (2003) 34(1) Crime and Justice 289. For a polemical account of this global 
development, see R T Naylor, ‘Wash-out: A Critique of the follow-the-money methods in crime 
control policy’ (1999) 32 Crime, Law and Social Change 1. Professor Alldridge has recently come 
out with a critique of the UK money laundering regime as well, see Peter Alldridge, What Went 
Wrong with Money Laundering Law? (Palgrave Macmillan 2016). 

8  See, The United Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Sub-
stances 1988 (The Vienna Convention), 1582 UNTS 95. This instrument is considered as the first 
international treaty recognising money laundering as a global problem.

 The move towards confiscating proceeds of crime is perhaps best recalled by considering the House 
of Lords decision in R v Cuthbertson (1981) AC 470. With considerable regret, the House of Lords 
held that prevailing legislation (Misuse of Drugs Act 1971) did not allow for confiscation of the 
profits of crime. This resulted in the Hodgson Committee Report titled Profits of Crime and Their 
Recovery (1984), which suggested introduction of a legal basis to confiscate profits from crime, 
which were incorporated almost immediately.

9  See Alldridge, Money Laundering Law (n 7) 1-27, 89-106; Stessens (n 7) 6-14. 
10  Stessens (n 7) 84; Levi (n 7) 311. The Financial Action Task Force, the body created by the erstwhile 

Group of Seven (G-7) Countries for tackling money laundering and cross-border economic crime, 
also approves of this formulation. See, Financial Action Task Force, ‘Money Laundering’ <http://
www.fatf-gafi.org/faq/moneylaundering/> last accessed 28 April 2017.

11  See Statement of Objects and Reasons, PMLA 2002. It must be observed that following global 
cues assumes importance for India in its efforts to gain international recognition. The Anti-Money 
Laundering regime has been driven by the G-7 countries, and non-cooperation not only brings 
disrepute but also black-marks which hamper efforts to secure international investment from more 
developed nations. See, Financial Action Task Force, ‘Topic: High-risk and non-cooperative ju-
risdictions’ <http://www.fatf-gafi.org/publications/high-riskandnon-cooperativejurisdictions/?h-
f=10&b=0&s=desc(fatf_releasedate)> accessed 28 April 2017.

12  PMLA 2002, s 2(u).
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relation to a ‘Scheduled Offence’13, in existence for the PMLA to operate. The offence, as 
defined under Section 3, then makes it punishable for anyone who: 

(i) directly or indirectly attempts to indulge or knowingly assists or knowingly is a party 
or is actually involved in any process or activity connected;

(ii) with proceeds of crime including its concealment, possession, acquisition or use, proj-
ects or claims it as untainted property.14

Allegations that Proceeds of Crime exist are necessary to trigger the PMLA attachment 
and confiscation procedures.15 An authorised officer must have ‘reasons to believe’16 that 
property held by someone is Proceeds of Crime, which will be ‘concealed, transferred, or dealt 
with in any manner which may result in frustrating any proceedings relating to confiscation of 
such proceeds of crime’.17 These attachment orders do not require any notice to be issued to 
the affected persons, and are time-bound.18 Affected persons are afforded an opportunity to be 
heard before the Adjudicating Authority,19 before which a formal complaint must be filed by 
an officer within thirty days of this provisional attachment to prevent a lapse.20 

Hearings before the Adjudicating Authority are not restricted to provisional attachment but 

13  ibid, s 2(y).
14  The FATF conducted a Mutual Evaluation Report for India in 2010, recommending certain changes 

to the offence requirements, which were incorporated through the 2012 amendments. This was 
approvingly noted in the Follow-Up Report of the FATF published in 2013. See Financial Action 
Task Force, Mutual Evaluation Report: Anti-Money Laundering and Combating the Financing of 
Terrorism – India (25 June 2010); Financial Action Task Force, 8th Follow-Up Report – Mutual 
Evaluation of India (23 June 2013).

 Interestingly, the 2010 Mutual Evaluation Report noted how Indian law had lower thresholds for 
mens rea requirements than those prescribed under the United Nations Convention against Organ-
ised Transnational Crime (Palermo Convention) [(2004) ATS 12]. Financial Action Task Force, Mu-
tual Evaluation Report: Anti-Money Laundering and Combating the Financing of Terrorism – India 
(25 June 2010) 37.

 The FATF Follow-Up Report was concerned about the presence of ‘and’ linking the acquisition of 
proceeds and their projection seemingly limited the scope of the offence. But, it noted how these 
fears were allayed by existing judicial decisions. Financial Action Task Force, 8th Follow-Up Report 
– Mutual Evaluation of India (23 June 2013) 9-10.

15  PMLA 2002, ch 3.
16  ibid s 5(1). A Division bench of the Indian Supreme Court in Aslam Mohammad Merchant v Com-

petent Authority (2008) 14 SCC 186 elaborated upon the necessity of furnishing adequate reasons to 
believe, in context of forfeiture and confiscation provisions under the Narcotics Drugs and Psycho-
tropic Substances Act 1985. This has provided a staple ground for challenging administrative action 
across contexts where forfeiture powers exist, causing such problems, that in the Finance Bill 2017, 
the Government has sought to o remove a requirement to disclose reasons altogether in context of 
the Income Tax Act 1961. See, Finance Bill 2017, cl 50-51.

17  PMLA (2002), s 5(1)(b).
18  ibid, ss 5(1) and 5(3).
19  ibid, ss 6, 7, 8. 
20  ibid, s 5(5).
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extend to seizures of property believed to have been ‘involved’ in money laundering,21 as well 
as requests for retention of records and property seized during searches.22 The Authority, in all 
these hearings, is separately required to assess whether there is any basis in the allegations, 
after having received a complaint following attachment.23 If the Authority thinks that the 
‘person has committed an offence under Section 3 or is in possession of proceeds of crime’24 
then that person shall be called upon to indicate the sources of income, etc., explaining how 
the property attached/seized, was acquired.25 

The proceedings afford a chance for everyone having an interest in the property to be 
heard.26 Once hearings are concluded, the Authority must pass an order, recording whether all 
or any of the properties are ‘involved in money laundering’27 and if so, the Authority confirms 
the attachment or retains the seized property.28 Crucially, this remains in force ‘during the 
pendency of the proceedings relating to any offence under this Act’,29 and is set aside if the 
Special Court finds that no offence of money laundering took place or that the property was 
not involved in money laundering.30 A separate appellate structure is nonetheless provided for 
aggrieved persons to challenge this interim order of attachment.31

The materials on which the officers and Adjudicating Authority ground their ‘reasons to 
believe’ are often acquired from persons to whom the property is linked. These powers of 
inquiry are conferred under Section 50 of the PMLA, which authorises officers to summon 
any person to give statements or produce records.32 Those summoned are bound to state the 
truth, and non-compliance can result in a separate prosecution.33 The statements and materials 
obtained during these inquiries are admissible as evidence in other proceedings.34 Along with 
this, officers are granted powers of arrest,35 search and seizure;36 all of which can also be 
exercised to collect materials for supporting an attachment order. 

21  ibid, s 18. 
22  ibid, s 17. 
23  ibid, s 8. 
24  ibid, s 8(1).
25  ibid, s 8. 
26  ibid.
27  ibid, s 8(2).
28  ibid, s 8.
29  ibid.
30  ibid.
31  ibid, s 26.
32  ibid, s 50.
33  ibid.
34  ibid.
35  ibid, s 19.
36  ibid, s 17.
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III. Contextualising the PMLA Framework

To appreciate the peculiarity of the PMLA regime, it becomes necessary to place it 
within the broader context of Indian statutes providing for attachment/confiscation of 
properties related to crime. Compare this with the mechanisms found in the Indian Customs 
Act 1962 (Customs Act)37 and the Narcotic Drugs and Psychotropic Substances Act 1985 
(NDPS).38 Under the Customs Act, goods suspected of being smuggled can be frozen pending 
adjudication before the Commissioner of Customs and Central Excise.39 Importantly, though, 
if the Commissioner concludes that the property was indeed smuggled, the confiscation order 
immediately vests the property with the Central Government.40 A prosecution for this act of 
smuggling has no bearing upon the vesting of property.41 According to the Supreme Court, 
the prosecution of offences is only incidental to achieving the aims of this statute.42 While 
the Customs Act regime focuses on the goods themselves, the NDPS forfeiture regime is 
only triggered after a conviction or execution of warrant for arrest,43 and thus focuses on the 
person. The prosecution is central; if an arrested person is subsequently tried and acquitted, or 
a convict secures an acquittal in appeal, the properties are also returned.44 

A direct ancestor to the PMLA regime is the machinery established by the Criminal 
Law (Amendment) Ordinance 1944, which continues to be in force today.45 Part of measures 
undertaken to forestall burgeoning corruption during the Second World War,46 it targeted 
property that a person was alleged to have procured from committing certain offences listed 
in the Schedule to the Ordinance.47 An officer of the concerned government could file an 

37  Indian Customs Act 1962 (Customs Act 1962), ch 14. This replaced the erstwhile Sea Customs Act 
1878, which also contained provisions for attachment and confiscation of properties.

38  Narcotic Drugs and Psychotropic Substances Act 1985 (NDPS Act 1985), ch V-A.
39  Customs Act 1962, s 122.
40  ibid, s 126.
41  Punishable under Section 135.
42  State of Punjab v Barkat Ram (1962) 3 SCR 668. The observations were upheld in Romesh Chandra 

Mehta v Collector of Customs (1969) 2 SCR 461.
43  NDPS Act 1985, s 68A.
44  ibid, s 68Z.
45  This is a perplexing instrument. The Ordinance was brought in force at a time when the six-month 

limit on the lifetime of an Ordinance was relaxed. Once the Indian Constitution came into force in 
1950, it kept alive prior legislation that was not inconsistent with constitutional requirements. The 
Supreme Court upheld the validity of such permanent ordinances in Hansraj Moolji v State of Bom-
bay AIR 1957 SC 497. Currently, a challenge to the 1944 Ordinance is pending before a three-judge 
bench of the Supreme Court in Birsa Oraon v State through CBI WP (Crl) No 110/2007, connected 
with Crl Appeal No 375/2006, and Crl Appeal No 1512/2008. 

46  Criminal Law (Amendment) Ordinance 1944 (Ordinance 1944), Statement of Objects and Reasons. 
47  The Schedule lists offences punishable under the Prevention of Corruption Act 1988. Besides this, 

it includes offences punishable under Sections 406, 408, 409, 411, 414 of the Indian Penal Code. 
These are offences pertaining to property, and the Ordinance provisions only trigger if the property 
involved belongs to the government. It also includes offences punishable under Sections 417 and 
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application before a District Judge requesting for attachment of this property.48 Civil procedure 
was expressly applied to treat this as yet another suit by the government.49 The District Judge 
could order properties to be provisionally attached before hearing the aggrieved,50 and after 
considering any objections raised to the attachment the Judge could render it absolute.51 From 
this property, the District Judge was authorised to direct forfeiture of the amount that the 
person was found to have procured by committing the scheduled offence,52 with the rest, if 
any, to be refunded.53

Locating the PMLA in this context, it becomes easier to appreciate why I label it a sui 
generis regime. Unlike the traditional model seen in the Customs Act, here the trial for money 
laundering offences is critical to the outcome of attachment. The 1944 Ordinance suggests 
close linkages with the PMLA but even then, clear divergences exist. The Ordinance was 
directly linked to recovering property considered as belonging to the State, lending some 
credit to the Supreme Court suggesting in 1963 that the Ordinance merely fast-tracked 
recovery proceedings for losses suffered by the State.54 The PMLA, even at a stretch, cannot 
be considered a recovery procedure unless we consider the State to have a claim over all ill-
gotten wealth.55 

What about links between the attachment and confiscation, and the Scheduled Offence? 
Till 2011, the PMLA expressly recognised it under Section 8.56 When the FATF recommended 
that India remove this clause as per global best practices,57 it duly obliged, and so today an 
acquittal for the Scheduled Offence does not impact the PMLA attachment proceedings.58 
Little attention seems to have been paid to how this mechanism has been criticised in the 
UK and Europe for giving rise to a fractured jurisprudence.59 But what is more surprising, 

420 of the Indian Penal Code, where government officials or institutions are cheated.
48  Ordinance 1944, s 3.
49  ibid, s 3(2).
50  ibid, s 4.
51  ibid, s 5.
52  ibid, s 13. 
53 ibid, s 13(5). 
54  State of West Bengal v S K Ghosh (1963) 2 SCR 111.
55  The Ministry of Finance itself has recently labelled the attachment and confiscation measures taken 

in accordance with the PMLA 2002 a ‘punishment’, in the Explanatory Note on a draft for the ‘Fu-
gitive Economic Offenders Bill 2017’.

56  Section 8(5) of the original PMLA stated that ‘Where on conclusion of any trial for any scheduled 
offence, the person concerned is acquitted, the attachment of property or retention of the seized 
property or record under sub-section (3) and net income, if any, shall cease to have effect.’ 

57 Financial Action Task Force, Mutual Evaluation Report: Anti-Money Laundering and Combating 
the Financing of Terrorism (FATF, India 25 June 2010).

58  Brought into force with the Prevention of Money Laundering (Amendment) Act 2012. 
59  See Colin King, ‘Civil Forfeiture and Article 6 of the ECHR: Due Process Implications for England 

& Wales and Ireland’ (2014) 34(3) Legal Studies 371-394, at 382-88.
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is how the legislature did not choose to amend the definition of Proceeds of Crime itself, 
which remains wedded to a Scheduled Offence. This renders the de-linking little more than a 
cosmetic change to the statute.60 

I conclude this section by stating that to view attachment and prosecution as separate, 
civil and criminal halves, making up the PMLA whole, would squarely contradict the 
provisions of the statute.61 Having considered the PMLA regime, I now turn my attention to 
the relevant folds of constitutional criminal procedure in India, providing a brief overview of 
the protections first and following it up is by testing the PMLA regime on this anvil. 

IV. Constitutional Criminal Procedure in India

Article 20 of the Constitution provides the bulk of rights specifically relevant to criminal 
defendants,62 enshrining protections against retrospective penal liability, double jeopardy and 
compelled self-incrimination. For this paper, only the first and third rights are relevant.63 

Article 20(1) consists of two parts and is narrower than the guarantee against ex post facto 
laws in the American Bill of Rights.64 The first part protects a person from a conviction for 
an offence which was not a law in force when the relevant conduct took place. The second 
prevents imposition of a penalty greater than which might have followed at the time of 
committing the offence. The Supreme Court has read these two parts together, restricting 
the scope of ‘penalty’ to only punishments imposed in judicial proceedings,65 i.e. only what 

60  This is something that the Single Judge observed in Mahanivesh Oils & Foods (n 1).
61  The issue of a civil-criminal divide has troubled academics in the USA and England for several 

years. Traditionally, criminal remedies have been given a varnish of civil law to evade the more 
stringent procedural requirements of the criminal setup. Professor Levy considered this specifically 
in context of American forfeiture laws in License to Steal, at 177-205 (University of North Carolina 
Press 1994). See generally Paul Robinson, ‘The Criminal-Civil Distinction and the Utility of Des-
ert’ (1996) 76 Boston University Law Review 201-214; The entire issue of the Yale Law Journal 
carrying a Symposium on Punishment: 101 (8) Yale Law Journal (June 1992).

 As an example of a money laundering legislation incorporating clear civil and criminal halves, see 
Proceeds of Crime Act 2002 applicable in the United Kingdom and Wales.

62  Constitution of India 1950 (Constitution 1950), art 22 contains other protections, specifically con-
cerning the arrest and detention of individuals. Constitution 1950, art 21, guaranteeing the right to 
life and personal liberty, has also been expanded to include a host of other rights to persons includ-
ing criminal defendants.

63  It may well be argued that a person is prosecuted for the same offence twice where the same un-
derlying conduct is now broken up into additional parts and criminalised. For instance, Cheating is 
punishable under Section 420 IPC and requires deceiving someone and obtaining property. It could 
be argued that the PMLA makes an additional offence of this latter part and thus punishes the same 
act twice. However, owing to the restricted definition of ‘same offence’ adopted in India, the argu-
ment is doomed from the outset. On the interpretation of ‘same offence’, see State (NCT of Delhi) v 
Sanjay (2014) 9 SCC 772.

64  Rao Shiv Bahadur Singh & Anr v State of Vindhya Pradesh (1953) SCR 1188, 1198-99.
65 Maqbool Hussain v State of Bombay (1953) SCR 730, 738-39; Biswanath Bhattacharya v Union of 
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follows upon conviction in the trial for the offence as specified under Section 53 IPC.66 
Confiscation and forfeiture of property imposed by a tribunal is, therefore, considered beyond 
the scope of ‘penalty’ for Article 20(1).67 The Court has allowed retrospective forfeiture of 
property even where the basis for this was prior criminal convictions recorded at a time when 
the confiscation law was not in force.68

Article 20(3) guarantees that ‘no person accused of an offence shall be compelled to 
be a witness against himself’. Though similar, this is again narrower than American Fifth 
Amendment protections against self-incrimination.69 According to the Supreme Court, 
one becomes ‘accused of an offence’ only after a formal accusation is levelled.70 Where a 
police officer is involved, this is understood to mean the registration of a First Information 
Report which normally commences an investigation.71 However, with other agencies, this 
‘accusation’ is only seen to come at the completion of an inquiry with the filing of a formal 
complaint before court.72 Comparatively, lesser attention has been paid to interpreting the 
idea of ‘compulsion’ under this clause, which is accepted as meaning physical compulsion 
or duress.73 Finally, a person accused of an offence must be compelled to be a witness. This 
phrase has been understood to exclude materials sought for purposes of comparison, such as 
blood samples,74 and to include all materials conveying evidence of a testimonial nature.75 The 
incrimination through such compelled statements is not restricted to the same proceedings, 
but to those which the accused thinks can arise as an implication from her statements.76

V. Viewing Confiscation as Penalty 

Can the attachment and confiscation of Proceeds of Crime be considered ‘penalty’ for 
Article 20(1)? The Supreme Court is yet to decide this issue, but every High Court decision 
that could be traced on point concluded that the attachment and confiscation of Proceeds 

India & Ors (2014) 4 SCC 392.
66  S K Ghosh (n 54); Jawala Ram & Ors v State of Pepsu & Ors (1962) 2 SCR 503, 506-508; Shiv Dutt 

Rai Fateh Chand & Ors v Union of India & Anr (1983) 3 SCC 529.
67  S K Ghosh (n 54). 
68  Biswanath (n 65). 
69  The Self-Incrimination Clause of the Fifth Amendment reads ‘no person shall be compelled to be a 

witness against himself in any criminal case’.
70  M P Sharma & Ors v Satish Chandra & Ors (1954) SCR 1077, 1088.
71  ibid.
72  Romesh Chandra Mehta (n 42) 470, 479; Veera Ibhrahim v State of Maharashtra (1976) 2 SCC 302; 

Poolpandi v Supdt, Central Excise (1992) 3 SCC 259; K I Pavunny v Asst Collector (HQ), Central 
Excise Collectorate Cochin (1997) 3 SCC 721.

73  State of Bombay v Kathi Kalu Oghad (1962) 3 SCR 10, 35-6.
74 ibid 29-32.
75  ibid 30-32.
76  Nandini Satpathy v P L Dani & Anr (1978) 2 SCC 424, 451.
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of Crime was not ‘penalty’ for the purposes of Article 20(1) of the Constitution77 based on 
accepted doctrine, i.e. these are not criminal proceedings for the offence. But is that view 
applicable to this context? 

Recall that the PMLA is a rather different creature from the traditional setup. The regular 
process was specifically in rem, i.e. it targeted the property alone rendering culpability a non-
issue. Here, culpability remains central to the confiscation of property and so the proceedings 
are really in personam.78 The immediate attachment by an authorised officer is only granted a 
further lease of life by the Adjudicating Authority if it thinks the property is ‘involved in money 
laundering’, and confiscation only occurs once the Special Court convicts an individual for a 
money laundering offence. The problem, I argue, is that the High Courts have wrongly viewed 
interim attachment proceedings as divorced from the ultimate confiscation. We are told that 
an admittedly criminal sanction becomes a civil one, for some time, before turning criminal 
again. This is mere sophistry. Can my incarceration during trial be considered differently from 
my post-conviction jail term? No. So how can we consider a forfeiture of my property during 
trial differently from the ultimate forfeiture that conviction would bring?79 Such illusory 
argument carries extremely dangerous consequences owing to high rates of judicial delay,80 
which seem especially high for the PMLA.81 Thus, a holistic consideration of the attachment 
and confiscation process shows how this is certainly a ‘penalty’ for Article 20(1).

I argue therefore, that a retrospective application of PMLA to allow forfeiture of Proceeds 
of Crime is an increased penalty for committing the Scheduled Offence. The relevant date would 
be the enactment of the PMLA, or the insertion of the offence in the Schedule, whichever is 
later. Allowing forfeiture for acts before that date would offend the guarantees of Article 20(1) 
of the Constitution. Currently, the idea of Proceeds of Crime is directly linked to allegations 
concerning a Scheduled Offence. For most Scheduled Offences, the very commission of that 
offence results in deriving or obtaining property. Imagine a cheating offence punishable under 
Section 420 IPC – X deceives Y into parting with Z. Z represents the wrongful gain, which 

77  B Ramalinga Raju v Union of India (2011) 164 CompCas 149 (AP); M Saraswathy v Registrar, Ad-
judicating Authority 2013 (1) MWN (Cr.) 193; Alive Hospitality & Foods Pvt Ltd v Union of India 
2014(2) RCR (Criminal) 311; Mahanivesh (n 1). 

78  The substitution of the property for the ‘value’ of property makes it extremely difficult to sustain this 
as an in rem proceeding. For criticism about the in rem and in personam distinction, see Colin King 
(n 59) 378-79.

79  The absence of ‘property’ from the text of Article 21 may perhaps be a stumbling block to the 
comparison I wish to make. It could well be argued that personal liberty and property have been 
deliberately not placed on the same pedestal and therefore such a deprivation of property is legal. 

 But depriving a person of all assets and property certainly cannot be de-linked from her right to life. 
Such a restrictive reading of Article 21 has thankfully been consistently rejected by the Supreme 
Court, and the strength of my argument depends on this judicial evolution of the guarantee. 

80  See Daksh, State of the Indian Judiciary: A Report (Eastern Book Company 2016). 
81 Livemint (n 2).
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is an element of cheating, but is also now Proceeds of Crime that may be forfeited. If Z is 
not available in its original form, the person stands to lose an amount of equivalent value. 
The acts constituting the Scheduled Offence thus come to now have an increased penalty.82 
Currently, there is nothing preventing the Enforcement Directorate from picking up case 
files for Scheduled Offences, pending or decided, and instituting PMLA proceedings. This is 
exactly what the guarantees against retrospective penal liability were meant to protect.

Taking this position necessarily means rejecting conclusions arrived at by the Supreme 
Court in Maqbool Hussain83 as they were applied in S K Ghosh84 to uphold the retrospective 
application of forfeiture provisions under the 1944 Ordinance. Maqbool Hussain saw an 
Article 20(2) challenge to a prosecution under the erstwhile Sea Customs Act 1872 once 
the confiscation proceedings were complete. While deciding this, the Court made certain 
obiter remarks on how Article 20 contained words that indicate its scope was restricted to 
criminal proceedings.85 In S K Ghosh, the Court used this to hold that ‘penalty’ could only 
mean punishments specified in the IPC. So, although forfeiture was one such punishment, the 
Court reasoned that if that forfeiture was not imposed during criminal proceedings, it was not 
within the confines of Section 53 IPC, and by extension, beyond the scope of Article 20(1).86 

S K Ghosh is a bad decision. No explanation is offered for why the two parts of Article 
20(1) were to be read conjunctively, circumscribing ‘penalty’ to mean punishment under the 
IPC.87 While it may be argued that Maqbool Hussain was correct within the narrow confines 
of double jeopardy, surely such an extension denudes Article 20(1) of any force. The Court’s 
logic to term the 1944 Ordinance as carrying out civil proceedings was also problematic. 
Effectively, the Court tells us that because the Legislature has decided to not call these 
proceedings criminal, it will not do so either.88 These criticisms notwithstanding, my argument 

82  The location of this additional penalty in a different statute is immaterial, i.e. it can be in a different 
statute from the one creating the offence itself. 

83  Maqbool Hussain (n 65).
84  S K Ghosh (n 54).
85  See Maqbool Hussain (n 65) 738-39: ‘Proceedings therein contemplated are of the nature of crimi-

nal proceedings before a court of law or a judicial tribunal and the prosecution in this context would 
mean an initiation or starting of proceedings of a criminal nature before a court of law or a judicial 
tribunal in accordance with the procedure prescribed in the statute which creates the offence and 
regulates the procedure.’

86  S K Ghosh (n 54).
87  This anchoring of constitutional provisions in the text of prevailing statutes is a frequent technique 

that the Supreme Court employs while considering Article 20. This has contributed to a narrowing 
of the set of rights, where it has been argued that the Supreme Court’s focus on public order has 
shone through. See, Aparna Chandra and Mrinal Satish, ‘Criminal Law and the Constitution’ in 
Sujit Choudhry, Madhav Khosla, and Pratap Bhanu Mehta (eds) Oxford Handbook of the Indian 
Constitution (OUP 2016) 794-813.

88  See William Stuntz, ‘The Pathological Politics of Criminal Law’ (2001) 100 (3) Michigan Law 
Review 505-600. See also Henry Hart, ‘The Aims of the Criminal Law’ (1958) 23 Law and Con-
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holds even by distinguishing S K Ghosh due to the differences in context that have been 
adumbrated above. 

Before concluding this section, I must discuss the conclusions arrived at by the Supreme 
Court recently in a batch of petitions reported as Yogendra Kumar Jaiswal v State of Bihar & 
Ors.89 The States of Bihar and Orissa had passed Special Courts Acts90 which created a new 
procedure for attachment and confiscation of property in all cases, pending and prospective, 
where allegations under Section 13(1)(e) of the Prevention of Corruption Act 1988 had been 
levelled.91 This was to be conducted by an Additional Sessions Judge92 with evidence recorded 
in these proceedings inadmissible in the trial for predicate offences.93 Further, the property 
stood confiscated to the government at this stage itself,94 i.e. before a conviction, and if the 
trial brought an acquittal then the property was to be returned to the accused or equivalent 
monetary amounts refunded with interest.95 

These are notable deviations from the PMLA regime, and they only strengthen the 
argument against the exclusion of such a setup from the realm of Article 20(1). The forfeiture 
of property is handled by a criminal court and is complete at this stage itself. Persons facing 
trial for disproportionate assets at a time when this penalty never existed, now stand to face 
immediate confiscation of their assets – possibly running into crores of Rupees – based on 
mere allegations, for the duration of a trial that could last for years. Yet, the Supreme Court 
refused to interpret these clauses as only having a prospective effect. It held firmly to the 
classical notion of penalty meaning ‘punishment’ as defined in the IPC.96 If what I have argued 
above is tenable, the conclusions in Yogendra Kumar Jaiswal appear indefensible. But how 
does this affect a discussion on the PMLA? The Petitioners’ counsels used the PMLA regime 
as the vehicle to advance their arguments, and while doing so incorrectly characterised the 
confiscation as an interim measure.97 Today, then, very little prevents another bench of the 
Supreme Court from extending Yogendra Kumar Jaiswal to the PMLA when the time comes. 

temporary Problems 401-441. 
 In the Indian context, such a deference to the legislature is perhaps unwarranted today in an era 

where the Supreme Court has affirmed substantive due process as being part of Article 21 of the 
Indian Constitution. See Mohd Arif v Registrar (2014) 9 SCC 737.

89  (2016) 3 SCC 183.
90  The relevant statutes were the Orissa Special Courts Act 2006 and the Bihar Special Courts Act 

2009. The Bihar statute was modelled on the earlier one passed by the State of Orissa, and it is the 
Orissa law that is referred to in the following notes.

91  Orissa Special Courts Act 2006, ss 2(d) and 6. 
92  ibid, s 3.
93  ibid, s 14(3).
94  ibid, s 15.
95  ibid, s 19.
96  Yogendra Kumar Jaiswal (n 89) 274-77. 
97  ibid, 241-42.
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VI. Limiting the Scope of Section 50 Inquiries

Assessing Section 50 inquiries within the framework of Article 20(3) throws up two 
questions: who will be a ‘person accused of an offence’ in the PMLA context, and what would 
amount to compulsion. Addressing the first, it is obvious to suggest that ‘any person’, in 
Section 50 PMLA, must be read as excluding ‘persons accused of an offence’ found in Article 
20(3) of the Constitution.98 Here, I argue in favour of including two categories of persons 
within this excluded subset: (i) those against whom an attachment order has been passed 
under Section 5 PMLA, (ii) persons who are accused of committing a Scheduled Offence. I 
also argue that the view of the High Court for Andhra Pradesh and Telangana, that persons 
specifically named in an Enforcement Case Information Report (ECIR) remain outside the 
realm of Article 20(3),99 is incorrect. On compulsion, I argue that binding a person to state 
the truth on explicit threats of prosecution must render the statement compelled, making it 
inadmissible. 

A. Persons Accused 

It has been a central focus of this paper to argue that the PMLA attachment and confiscation 
regime is an inextricable mixture of civil and criminal processes, ultimately coloured criminal 
due to its reliance upon the verdict of guilt by a Special Court. Now let’s take a bird’s eye 
view of the process. Once there is a provisional attachment, Section 5 PMLA mandates 
that a complaint must be filed before the Adjudicating Authority. Thereafter, attachment is 
confirmed but subject to the Special Court’s verdict, implying that criminal proceedings 
will necessarily occur. Thus, once a person is summoned under Section 50 PMLA to give a 
statement after having received a notice under Section 5 PMLA, she can be certain that the 
criminal proceedings will follow. 

My sense of certainty is exaggerated because the authorised officer may yet desist from 
filing a complaint before the Adjudicating Authority, or the Authority itself may disagree with 
the department and release properties from attachment. By this logic, no person accused of an 
offence should receive any protections because the police may close the investigation at the 
outset and the criminal court may yet acquit. In any event, this uncertainty is very different 
from the kind that the Supreme Court relied upon in cases under the standard regime for 
economic crimes to suggest that Article 20(3) could not apply.100 There, the Court held a 

98  This follows from the Supreme Court decision in State of Gujarat v Shyamlal Mohanlal Choksi 
(1965) 2 SCR 457. A Constitution Bench held that ‘any person’ contained in Section 93 of the erst-
while Criminal Procedure Code 1898 [Criminal Procedure Code 1973, s 91], would exclude persons 
accused of an offence.

99  Dalmia Cement (Bharat) Ltd v Assistant Director of Enforcement Directorate 2016 (4) ALD 47. 
100  Raja Narayanlal Bansilal v Maneck Phiroze Mistry (1961) 1 SCR 417, 438-441; Romesh Chandra 

(n 42) 470, 479; Veera Ibhrahim (n 72); Poolpandi (n 72); Pavunny (n 72).



2017 Not so Civil – The Money Laundering Act and Article 20 85

statute allows for levy of fines / penalties without any need of criminal proceedings, and so it 
cannot be said that one will stand accused after having been asked to give a statement as the 
authorities may decide to not prosecute.101 Here, no such equivocation exists. 

On the other hand, I noted how the Supreme Court has insisted that the protection does 
not remain limited to the courtroom. Incrimination can occur during an investigation, and 
extend to offences that the accused thinks she can be implicated for and not merely the 
one under which the investigation is progressing. Which brings me to my second point. A 
Scheduled Offence is the primary pre-requisite for any PMLA charge. If someone is accused 
of a Scheduled Offence, and is called for questioning under Section 50 PMLA, then should 
she be entitled to refuse a statement citing Article 20(3)? This is a logical extension of the 
present position and in harmony with the basic idea of having a right protecting us against 
compelled incrimination. But the consequences are potentially fatal for the PMLA regime. 
Section 50 inquiries are rendered partially redundant since no longer can the Enforcement 
Directorate summon the primary targets for statements.102 

Surprisingly, courts do not seem to have yet faced this issue directly. The one issue that 
came up was whether persons named in an ECIR can claim Article 20(3) protections, and the 
High Court of Andhra Pradesh and Telangana in Dalmia Cement held that they could not.103 
The ECIR is not statutorily provided for in the PMLA. But it is a formal document, signed 
by an officer of the Enforcement Directorate, naming a person and alleging she committed 
offences under the PMLA. Yet, the High Court found this insufficient to trigger Article 20(3). 
The basis for this ruling, was that unlike a First Information Report, the ECIR never went 
to a Magistrate and so could not be considered as a formal accusation.104 This requirement 
of Magisterial notice is not present anywhere within the text of Article 20(3). It does not 
find any mention in the dictum that gives us the formal accusation test either, and only 
came up when the Supreme Court dealt with the Customs Act, where no initial accusation 
was formally levelled. Such a requirement unduly narrows the protection, akin to the other 
contrivance of extending it only once the accusatory authority decides to prosecute. But in 
the PMLA context, we need not debate the merits of this problematic canon of Article 20(3) 
jurisprudence. For here, we have in the ECIR an accusation levelled by the very authority that 

101  Raja (n 100) 438-441.
 The current technical regime of the Supreme Court is hardly convincing in the first place. After all, 

what is the purpose of protections against compelled self-incrimination, if it only applies once an 
authority decides to prosecute after one is forced to incriminate oneself?

102  Perhaps this could force the legislature to consider the merits of carving out exceptions regarding 
the use of statements, akin to those found in the Orissa Special Courts Act 2006 noted above. ‘Use 
immunity’ is not alien to Indian law, and can be found in Section 132 of the Indian Evidence Act 
1872 as well, which prohibits using statements that a witness makes when compelled to under oath 
to institute any prosecution.

103  Dalmia Cement, (n 99).
104 ibid [52].



86 NLUD Student Law Journal Vol 4

will be subsequently prosecuting the same offences. That is, surely, as good as it gets.

B. Who Pulls the Trigger

This brings us to the issue of what is compulsion. In 1962, eleven judges held that 
compulsion meant physical force, or duress, and therefore merely being called to the police 
station could not be viewed as being compelled.105 In a quixotic decision106 delivered in 
the aftermath of the Emergency,107 Krishna Iyer J attempted to expand this view to include 
psychological pressures that an individual may face during questioning.108 But he drew a line 
at the pressures employed by police to answer questions, and contradicted himself in the next 
immediate sentence by refusing to include penalties for choosing to remain silent as being 
silent was ‘running a calculated risk.’109 This is hardly compelling reasoning and highlights 
a perennial failing of the Supreme Court to convincingly engage with the rationale behind 
this fundamental right. What difference does it make if the gun of compulsion is triggered by 
the statute itself and not by an officer, when no such distinctions are present in Article 20(3) 
itself?110 The truism does not offer any logic to explain why the bright line ought to be drawn 
here, to link compulsion as emanating from the physical presence of authority.

Unfortunately, these homilies represent the greatest attention paid by the Supreme Court 
to this issue of statutory threats of prosecution as amounting to compulsion.111 This turns 
my attention to the recent jurisprudence of the European Court of Human Rights (ECHR) 
where the issue has often cropped up.112 Largely following the dictum of the Privy Council 

105 Kathi (n 73) 35-36.
106 Nandini Satpathy (n 76).
107 ibid. Nandini Satpathy, a Congress stalwart, had been called for questioning at a police station. The 

allegations against her were for committing offences under the Prevention of Corruption Act 1947, 
and the Indian Penal Code 1860. The move largely viewed as politically motivated, and perhaps the 
bias in the Supreme Court’s decision becomes apparent when we view the introductory observations 
of Krishna Iyer J, where he labels the accusations against her as ‘tragically and traumatically so 
common against public persons who have exercised and exited from public power, and a phenome-
non so suggestive of Lord Acton’s famous dictum’.

108 Nandini Satpathy (n 76) [57].
109 ibid.
110 In fact, the immunity granted to witnesses answering under oath in Section 132 of the Indian Evi-

dence Act 1872 arguably supports de-linking compulsion from physical authority.
111 See also Tukaram Gaokar v R N Shukla (1968) 3 SCR 422, 426; Percy Basta v State of Mahrashtra 

(1971) 1 SCC 847.
112 O’Halloran & Francis v United Kingdom (2008) 46 EHRR 41; Jailoh v Germany (2007) Crim LR 

717; Weh v Austria (2005) 40 EHRR 37. For a discussion of compelled self-reporting in the Eu-
ropean context, see Mark Berger, ‘Compelled Self-Reporting and the Privilege against Compelled 
Self-Incrimination: Some Comparative Perspectives’ (2006) 1 EHRLR 25-38. See also Angus 
MacCulloch, ‘The Privilege against Self-Incrimination in Competition Investigations: Theoretical 
Foundations and Practical Implications’ (2006) 26(2) Legal Studies 211-237.
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decision in Brown v Stott,113 the European Court has accepted the argument that such threats 
of prosecution to elicit statements are indeed, of a compelling nature. Their validity has been 
sustained by relying upon the benefits of maintaining public order in the peculiar context of 
the various regulatory activities in which they are invoked (e.g. motor vehicle laws), where 
convictions carry nominal punishments.114 The validity of this logic is certainly open to 
criticism and the creeping expansion to other areas has merited deserved criticism already.115 
However, at least there is some justification offered to explain why must an individual be 
forced to cooperate with the State in its efforts to prosecute her.

So, then, I argue that threats of prosecution for non-compliance with Section 50 notices 
amount to ‘compulsion’ within the meaning of Article 20(3). Evaluating this within the ECHR 
framework, one finds the PMLA sanctions far from being merely administrative penalties 
required to maintain the benefits offered by the smooth running of the system. Relying upon 
the statements procured from an individual by placing her under the threat of prosecution 
would contravene the constitutional guarantee against compelled self-incrimination.

VII. Conclusion

This paper strived to argue that currently, the Prevention of Money Laundering Act 
2002 is operating beyond constitutional boundaries set by Article 20. By masquerading 
clearly criminal sanctions as civil penalties, it is imposing retrospective penal liability upon 
individuals. Further, it is compelling individuals to face this liability, by forcing them to make 
statements under threat of prosecution. The logic employed by various High Courts to dismiss 
constitutional challenges has been hardly impeccable. A consistent reading of Article 20 
jurisprudence confirms that the scope of the PMLA must be narrowed down. Historically, the 

113 (2003) 1 AC 681.
114 For a discussion, see Andrew Ashworth, ‘Case Comment: Human Rights: Article 6(1) – Privilege 

Against Self-Incrimination – Offence under the Road Traffic Act 1988 s. 172 of failing to furnish 
information’ (2007) Crim LR 897-900; J R Spencer, ‘Case Comment: Curbing Speed and Limiting 
the Right of Silence’ (2007) 66(3) Cambridge Law Journal 661-663; Malcolm Birdling, ‘Self-In-
crimination goes to Strasbourg: O’Halloran and Francis v United Kingdom’ (2008) 12 International 
Journal of Evidence and Proof 58-63.

 The American context has the ‘required records’ doctrine which mandates that individuals maintain 
certain records, which they can be compelled to produce under threat of prosecution. These records 
are pertaining to regulation of business activity. Now, there are two distinct issues here: one, wheth-
er complying with the record-keeping requirement amounts to compulsion, and two, whether fur-
nishing the records under threat of sanction amounts to compulsion. The decisions here do not hold 
the use of legal threats as not being compelling, rather these activities are placed outside the scope of 
the self-incrimination protection altogether. For a discussion, see, ‘Required Records and the Priv-
ilege against Self-Incrimination’ (1965) 65(4) Columbia Law Review 681-695; Stephen Saltzburg, 
‘The Required Records Doctrine: Its Lessons for the Privilege against Self-Incrimination’ (1986) 
53(1) University of Chicago Law Review 6-44. 

115 Andrew Ashworth, ‘Self-Incrimination in European Human Rights Law: A Pregnant Pragmatism?’ 
(2008) 30(30) Cardozo Law Review 751-784.
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Supreme Court’s jurisprudence on Article 20 has relied upon a web of technicalities to deny 
individuals their constitutional rights in various contexts spanning the breadth of economic 
offences. Perhaps this time with the PMLA and its complexities, the house of cards will 
finally collapse upon itself. Narrowing down the scope of the legislation by creating spheres 
of exclusion would avoid this consequence, which ultimately can only help the government 
in employing what remains the harshest tool in its arsenal to target economic offenders today.


